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Daviy HenpersoNn of Stempſter, Com- 


| plainer, = 
. 5 k , | 
TO THE | | 1M 


5 N J W E RS . Sir ir Fobn Sinclair of Mey, Bart- (| 


H EAnſwers, now under Conſideration, exhibit a glaring q 
Picture of the Effects of that moſt extraordinary politi- 
tical Infatuation which at preſent prevails, when a 
Man may intrude himſelf into a County where he 

an Property nor Intereſt, and, by wonderful Fineſſe, may, 1 

to promote his on particular Schemes, ſet the People of the Coun- ii] 

ty by the Ears, and make them enter into keen Diſputes with their | 

- Neighbours, for which they have not the leaſt Shadow of Pre- 

tence, and which can ſerve no other Purpoſe but to promote the | 

Jobs lof an Interloper. 

Nay, this Infatuation ſhall bring People before this Supreme | | = 


court, and Counſel learned in the Law ſhall be employed to lay 
before your Lordiſhips, with all their Abilities and all their Inge- 
gnuiry, elaborate Miſrepreſentations, which, in a very few Days, l 
are ſhown to be abſolutely void of Truth. | 
This is indeed the Caſe as to the Anſwers againſt this Com- | 
plainer, where the eminent Counſel has, as uſual, acquitted him- 
ſelf in a very maſterly Manner, but where your Lordſhips will 
ſoon ſee that there is no ſolid Foundation in n of Fact, matc- q! 


riam * Opus. -- | | [| 
A The | 
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The prelimenary Harangue ſhall be left with your Lordſhips 
without any Reply, except as to the Allegation, that Mr. Sinclair 
of Ulibſter has, for ftveral Years paſty” been ſtruggling with all 
his Might, partly by fair Means, partly by foul, to get the Bi- 
„ ſhop's Vaſlals in Carthne/s to acknowledge him for their Supe- 
„ rior, offering them very beneficial Terms if they would agree 
* thereto; for the Complainer muſt here do Ub/ter the Juſtice to 
fay, that this Allegation has no Foundation whatever, as fhall af- 
terwards be fully ſhown ; and he imagines your Lordſhips will 
not approve of the Manner in which the Reſpondent has choſen 
to expreſs it. | „ 275! 

The firſt Objection is to the Evidence of the Valuation of the 
Lands claimed on, which, as appears by a Certificate from two of 
the Commiſſioners of Supply, ſtand valued thus : 


| . 
Newlands of Ormley . 0 . F 20 0 
Thura and Pendicles _ . 5 . . 
Stempſter and Finockdee « . . 00 
Far khouſe . * — . . 8 O 


Beſides this Certiſicate, the principal Book of Valuation itſelf 
hay on the Table before the Freeholders, as appears by the Anſwer 
to the Objection to Colonel Campbell's Claim, Page 8th of the Ex- 
tract of the Proceedings produced. It is true the Valuation- book 
is not referred to in the Anſwer for Mr. Henderſon, for this good 
Reaſon, that there was no Objection whatever made to the Evi- 
dence af the valued Rent, which was clearly inſtructed. both by 
the Certificate and Valuation- book itſelf lying on the Table, and 
to which. Reference was had in his Claim, as appears from the Ex- 
tract, Page 17th. 
But ſuppoſe the Evidence of the valued Rent here depended 
upon the Certificate of two of the Commiſſioners of Supply only, 
it is believed ſuch Certificate, ſupported as the preſent is by the 
Book of Valuation itſelf, even though it had not been before the- 
Freeholders at the Time, would be ſufficient, as the Com miſſion- 
ers of Supply act in this Caſe as Judges, by ſpecial Statute; and, 
more eſpecially, ſhould the Certificate here be credited by the Free- 
holders, as it was ſubſcribed by John Sinclair of Aſſery, who they 
all 


N 
all xnew had been Collector of the Cefs for many Years. But, in 
che preſent Caſe, no other Certificate could be had, becauſe Lord 
Dufut, ho has the Office of Collector of the Ceſs, never does any 
Part of the Buſineſs which is executed by John Sutherland of Meſter, 
the Supply-clerk, who happened, for ſeveral Days before the Mi- 
chalmas Meeting, to be confined to his Bed with a Fever, that made 
his Life very uncertain; and it would be to no Purpoſe to apply 
to Lord Duffus, the Collector, ſuppoſe he was in the uſe of acting 
as ſuch, as he is married to a Couſin- german of Colonel Scott's, 
and, for ſeveral Days before the Michaelmas Meeting, was going 
about inviting the Freeholders to attend, in order to keep the Com- 
ainer and others from the Roll. HO TIN 1 
It is ſaid, that the two Commiſſioners who ſign the Certificate, 
had not the Books of Supply when they ſigned it, and therefore 
could not poſſibly remember the Valuation of all the different 
Lands in the County. This Objection may be true, without hav- 
ing any Effet upon the preſent Queſtion ; for, although theſe 
- Commiſſioners might not remember the Valuation of all the Lands 
in the County, they certainly might remember the Valuation of 
ſome particular Lands; but the Fact is, that they did not here de- 
pend upon ſimple Remembrance, for they had an Extract of the 
Valuation- book, from which the Certificate was made out, for all 
the Lands in this Qualification are there ſeparately and diſtinctly 
valued; ſo your Lordſhips fee the real Nature of this Fact, which 
the Reſpondent endeavours to make your Lordſhips believe would 
militate with invincible Force againſt the Complainer. 
It is more particularly objected, That this Certificate is not a on as 
true one, for that Ormley and Pendicles are valued at 321 J. f J. 2 d. to Ormiey. 
and in another Article, Newlands of Ormley at 20 l. ſo that neither 
apply to Ormley or Bloodymoſs, in the Complainer's Sealine, 
When this Objection is explained, it is, with great Submiſſion, Anſwer. 
apprehended, that your Lordſhips will ſee it to be as frivolous as 
the Reſpondent” affects to conſider the Arguments of the Com- 
ainer: for, in the Charter, dated in the Vear 1749, claimed on 
in favours of Uher, there are, among other Lands, the Lands of 
Ormley, lying in the Pariſh of Ihurſo, there are alſo, the Lands of 
Ormley, or Newlands of the ſame, commonly called Bloodymojs, lying, 
m the ſame Pariſh, which are. immediately adjoining to the Lands 
of.Ormley... WOT — 
£7 067 c 
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The Reſpondent attempts to throw ſome Perplexity before your 
Lordſhips, with regard to theſe Lands of Ormley, as if there were 
a Doubt whether they are the identical Lands ſtated to Lord Bread- 
albane in the Revaluation Roll of this County in 1702. 9s 
That this Matter may be made perfectly clear, your Lordſhips 
will pleaſe know, that, in the Valuation-book of the County, the 


Earl of Breadalbane is firſt valued for his Property and improper 


Wadſets,' lying in different Pariſhes through the County, without 


diſtinguiſhing in what Pariſhes either his Property or zmmproper Wad- 
ſets lie, and, among the reſt of his Property is valued Ormley and 
Pendicles at 321 1.15. 2 d. and the Newlands of Ormley, which 


did not belong to him in Property, are valued with the other 


Qualification 
compleat 
without the 
Newlands of 
Ormley. 


Lands lying in the-Paniſh of Thurſo ; now, there is no Pendicle of 
Land within the four Corners of the Valuation-book, called the 
Newlands of Ormley, either in the Pariſh of Ihurſo or any other Pa- 
riſh in the County; ſo that there cannot be the leaſt Diſpute that 
this is the Pendicle of Land deſcribed in the Charter, as the New- 
lands of Ormley or Bloodymeſs, lying in the Parith of Thurſo; and it 
was the Commiſſioners themſelves who cauſed the additional De- 
ſignation of Bloodymoſs to be added to the Newlands of Ormley in 
the Certificate, becauſe theſe Lands are now as well known by 
the Name of Bhoadymoſs, as the Newlands of Ormley. . 
But ſeparately, ſuppoſe this Pendicle was entirely out of the 
ueſtion, the Complainer has 400 J. of valued Rent, viz. 


Stempſter and Knockdee . . oil 
Thura and Pendicles . . a 12 148 6 © 
Nirlhonſe | | . ee 0 

1. 404 14 © 


The Reſpondent next proceeds to ſtate certain Objections, which, 


it ſeems, he is adviſed, can receive no ſufficient Anſwer. 

He is pleaſed to tell your Lordthips, that the Newlands of. Orm- 
ley is one of the Parcels over which Uher, for theſe ſeveral Years 
paſt,” has been endeavouring to eſtabliſh a pretended Right of Su- 
periority, but which has been uniformly reliſted by the Proprietor 
of theſe Lands. 


W 


f 
-i! 
ab that Queſtion-is now. aten end. as Uher tranſ- 
Las and pat a Diſpaſition to the Lands, about ten 
Years ago, from the eaſed George Sinclair of Gees, upon which 
he has been in /pollcffion thereof ener ſince; ſo that, here again, 
the Reſpondent is moſt unkappily-mifinformed in Point of Fact. 
- The next unanfwerable Objection is, That Captain Jobn Sut her- Obje®. 13 to 
land, of Holmes's Regiment, now deceaſed, wus infeft in theſe — 
Lands of Newlands of Ormley in September 175 1, upon a Contract 
of Wadſet from U /b/er, wherein the Precept of Seafine; in the Char- 
ter now claimed on, was aſſigned; ſo that the Precept being * 
exhauſted, could not be executed again without a new. : 
Here again the Fact is unluckily the Reverſe-ot what de Re- Anſwer. 
ne alledges ; for notwithſtanding that the Reſpandent con- 
fidently' avers, that Captain Sutherland was infeft in thoſe very 
Lands; that it neither was, nor can now be denied, and that it 
was verified by an Extract of the Seaſine. The Truth is, there is 
a no Extract of the Seaſine produced, as the Reſpondent: would 
thereby have had his own Aſſertion flatly contradicted ; for, upon 
looking into the Seaſme, as recorded in the Regiſter, it appears, 
N that Captain Sutherland. was infeft in all the Lands contained ir 
the Contract of REY _— * Newlands of ney or r 
moſs. > ie 45 
- | But, ſuppoſe the Coptain uad bren- feld in this pendicle, 28 
well as in the reſt of the Lands wadſetted to him, it would not | 
hart the preſent Queſtion: Becauſe the Charter in 1749, in fa- 10 
ours of Ulſter, containing molt Part of the County, contains a 1 
fation for taking Infefrment at the Caſtle of Thurfo-Eaft, | | 
or upon the Ground of any Part of the faid Lands, as ſufficient 
for the whole, and the Seaſine in favours of Captain Sutherland | 
was taken, in virtue of this Diſpenſation, at the Caſile of Ibu - 101 
Eaft, which is null and void, and equal to no Scafine at all; ſo | 
that the Pretepr; as to the Lands contained in that Wadſet, is un- | 
execute to this Day. This being the Caſe; it is needleſs to take 1 
any further notice of this, the moſt material Objection, which 1 
eould receive another good Anſwer, viz. that, independent of this. | if 
Pendicle, there is 400 J. Scots of Valuation, as has been already =! 
ſhown to your Lordſhips, though, by Rake, the r ap- | | 
pears by the Complaint. | 
And; ſo ſtanding the Fact, all. the learned Reaſoning of the Re- | 
ſpondent, ſupported by ref! „ Authorities, requires no . 1 
BY 5. {| 


| 
| 


Superiority 
cannot be 
wadſet. 


Anſwer. ; 


Objection, 
nominal and 
fictitious. 


ties 
ply; as it is totally foreigrt to the! preſent Queſtion, where there 
2 that Ne to which all that Reaſoning, and all 
thoſe Authorities refer! aT 
The Objection that the Superiority is of its Nature incapable of 
a proper Wadſet, is, with great Submiſſion, ſuch, as it is appre- 
U cannot be ſeriouſſy maintained, however it may afford an 
Opportunity for Lawyers to'fhow their Ingenuity: And, as fo 
much has been ſaid upon it within theſe few Days from the Bar, 
and is to be fully laid before the Court in Memorials, the Com- 
plainer ſhall not take up any of your Lordſhips Time with the Ar- 
guments on that Paint, as he reſts aſſured that it is well eſtabliſhed, 


both by the expreſs Words of the Law, and by the Decifions of 


your Lordſhipbps. 105 
Wick regard to the Objection, that the Complainer's Right is 
merely nominal and fictitious, as he paid no Price in conſidera- 
tion of it, and that neither he nor Vier have ever had, or now 


have, the ſmalleſt Poſſeſſion of this Superiority in any one 


Anſwer. 


Objection as 
to ra. 


The Complainer does poſitively deny the Allegation ; and he 
ho it will appear to your Lordſhips, that the Reſpondent's 
9 a Proof of this, is calculated merely to delay the Deciſion 
of the Cauſe; for if the Complainer has paid no Price, or given 
no Security, equal to a Wadſet of thefe Lands, and has no Title 
to the Feu- duties, he could not take the Oath of Poſſeſſion, which 
is all the Law requires in a Caſe of this Kind. a 
The next Ohjection reſpects the Superiority of Thura, which, 
it is ſaid . Nihler has taken improperly into his Charters, notwith- 
ſtanding they hold of the Crown, as come in place of the Biſhop 
of Orkney, to whom theſe Lands belonged ; as appears by a Char- 
ter from the Biſhop to Sir Donald Mackay in 1624, and Seaſine 
thexeopnyj produced, with which it is ſaid the preſent, Proprietor,.. 
George, Taylor. of Thura, connects; and it is ſaid that U/bfer;. nor 
none of bis Authors, ever had any Pofleſhon of this Superiority ;+ 
and Mr. Taylor, who ſtates himſelf ' as Party in this Cauſe, ſo far 
as it reſpects the Lands of Thura, is made to teſtify, his Surprize, TW 
that an Attempt of. this kind thould have been made, after Hiſar 
has repeatedly preſſed upon him many tempting Offers, to engage 
him to acknowledge Uber as his Superior; and your,Lordihips 
are further told, chat Mr. Taylor has actually raiſed and executed 
ah 1. 


ieee 
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i 


aden I | 
© Seamus of Renditen | and. Declarator, for afvertalning his 
Right of holding theſe Lands of the Crown. 


This Objection can allo be explained to the Satisfaction of your Anſwer. 


Lordſhips; for as to the O made to Mr. Taylor, the Fact is, 
that, Uher wiſhed to live in Friendſhip with that Gentleman, 


and foreſaw that the Expence of a Law-plea, about this ſmall Su- | 


riority, might be ſuch as Mr. Taylor would feel, and for that 
Kea ſon Ulſter offered to give him an Entry gratis. This he had 
Reaſon to believe Mr.. Taylor was thankfully to accept; but it 
ſeems the Gentleman has been inſtructed to view the Matter in an- 
other Light, in return to which he may now be aſſured, chat he 
will pay for his Entry and the bygone Feu-duties. + 
That this can be done, your Lordſhips will-ſee from the Auer 


now to be made to this Objection to the Title upon which che 


Complainer claimed to be inrolled. 


'Ulhfter's Titles to the Superiority of Thura are, a Charter from Titles to the 
Alexander Biſhop of Caithneſs, dated 8th Auguſt 1610, in favours — of 


of George Earl of Caithneſs, proceeding on the Reſignation of Alex- 
ander Earl of Sutherland, of a great many Lands in Caithneſs, and 


in general, Necnon cum et ſingularum aliarum villarum, terra- 


rum, et poſſeſſionum quarumcunque, noſtro epiſcopatui de Caith- 
* ness, ſpectan. et pertinen. jacen. infra patriam, vulgolie country, 
dem.” The whole of the Lands contained in this Charter 


Fa. the Biſhop, are contained in a Charter of the Earldom, ec. 


under the Great Seal, in favours of the Earl of Caithneſs, anno 
1661; andthe foreſaid general Clauſe in the Charter from the 
Biſhop, is repeated in this Charter from the Crown,” in which the 


Lands of Thura are mentioned. - 
But, further, your Lordſhips will pleaſe be dbb chat on 


ura. 


the 6th of April 1687, Murdeeb Biſhop, ot Orkney, with Conſent of 


the Dean and Chapter, gave a Charter of the Lands of Thura' Oc. 
to John Earl of Breadalbane, to be held Feu, proceeding on the Earl's 
own Reſignation, and confirming his former Rights to theſe Lands; 


on this Charter the Earl was infeft, and the Seaſine is recorded at 


Wick; the 28th Decemb- r 1687, 
The Charter cannot no be produced, but the Tenor of it ap- 
rs from an Extract of the Seaſine; and theſe Lands of I ura 


are, after this Charter, as well as ſince the 1661, in che Charters of - 


the EarJdom of Carthn:/5, in favours of U Her, and his Authors, 
as ſaid is. 1 
ut 


2 


— * 3 


Improbation. 


| ( 8] | 

But your Lordſhips, it is, with all Submiſſion, apprehended; 
will * full ſatisfied. as to the Validity of Ulbfper's —_— 
and the Infufficiency of the Objection made to, the Com- 
plainer, founded on the Charter from the Biſhop to Sir Donald 
Mackay, when you are informed, that, in the Year 1725, the Earl 
of 'Breadalbane and U lbfter's Father raiſed a Proeeſs of Improbation 
againſt their Vaffals in Caithneſs; and particularly againſt Sinclair, 
then J chro] of Thura, Kirkhouſe, and Toftkemp; and that, in 


in this Proceſs, Richard Sinclair, then of Thura, produced the 


Charter from the Biſhop to Donald Mackay, and Seaſine thereon 
before mentioned; but, he connected no Title whatever with Do- 
nald Mackay ; for the oldeſt Writing produced for him, except the 
Charter and Seaſine from the Biſhop, was a Diſpoſition from Fames 
Sinclair of Toftkemp, to William Sinclair, his Son, of the Lands of 
Thura, and others, dated 3d March 1651, but, upon which, no 


Infeftment followed; and, the firſt Infeftment, in favours of this 


Thira's Authors, is on 234 December 1520, in fuvaurs of the faid 
Richard Sinclair, upon a Diſpoſition from his Brother, Captain 
John Sinclair, dated 8th November 1702. F 
In this Improbation, there was Certification pronounced contra 
nom produtta; and, of courſe, againſt any Writings that would 
connect Thura's Author, Sinclair of Toftkemp, with Sir Donald 
Mackay, who obtained the Charter from the Biſhop 1624; and, 
it was never inſiſted on for Thura n this Proceſs, that the Writs 

he produced excluded 7lhfer's Right of Superiority. | 
Thus ſtanding the Titles of the Lands of Thura, the Complainer, 
with great Submiſſion, hopes, it will be clear to your Lordſhips, 
that the Complainer, as in Right of the Earl of Breadalbane, who- 
got a Charter of thefe Lands from the Biſhop, and ſince from the 
Crown, can force the preſent Proprietor of Thura to take an Entry 
from him, and pay the bygone Feu- duties, becauſe the Charter to 
Sir Donald Mackay in 1624, without ' any Confirmation from the 
Crown, cannot be available to Mr. Taylor, ſeeing his Predeceſſors 
does not connect with that Charter. On the contrary, it muſt be 
preſumed, that the Biſhop got back the Feu-lands, or that the 
Earl of Breadalbane or his Author acquired Right to them, as the 
Biſhop in the Year 1687, of- new difponed theſe Lands to the Earl 
of Breadalbane, and confirms his former Rights thereof, whereby 
the Complainer and Ulbſer are now become the Crown's Vaſſals 
in theſe Lands. | pt 
| | But,. 
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ay, 
But, at any rate, this is a Matter not cognoſcible before the 


Freeholders, nor can Mr. Taylor, ſtating himſelf as a Party in this 
Cauſe, be any Reaſon, why your Lordſhips, as a Court of Review, 
ſhould affirm the Judgment of the Frecholders, which, although 
now defended upon many new Points, with the great Addreſs of 
able Council, muſt, it is humbly apprehended, be tried upon the 
Merits of what was before the Freeholders at their Meeting, 
where the Complainer produced his Charter from the Crown, with 
Infeftment, If indeed Mr. Taylor ſhall prevail in the Action, which 
it is ſaid he has raiſed againſt Uber, that will be an Alteration of 
Circumſtances, ſufficient to turn the Complainer off the Roll. But 
it is humbly ſubmitted to your Lordſhips, if the mere raiſing of 
fuch an Action ſhould be ſufficient to keep the Complainer off the 
Roll, more eſpecially, after the Narrative. which your Lordſhips 
have had concerning the Rights of Thura, and when it is alſo con- 
fidered, that, if Mr. Taylor has any Writings, to connect him with, 
or give him the Benefit of, the Charter to Sir Donald Mackay, the 
ſtand reduced by the aforeſaid Decreet of Certification, in hich 
his Author did not pretend to. hold his Lands of the Crown. 

And here the Complainer begs leave to explain to your Lord- 
ſhips the long Poſſeſhon had of theſe Lands, without paying the 
Feu- duties, on which the Reſpondent would found a Claim of po- 
fitive Preſcription. The Fact is, that in the 1672, the Eſtate of 
Caithneſs was ſold by the Earl thereof to the Earl of Breadalbane ; 
ſome Years after which the Earl of Cazthne/s raiſed a Reduction of 
the Earl of Breadalbane's Right which was not ſettled till the 1751; 
fo that the Feu-duties have not been exacted with all the Regula- 
rity they would have been, had Matters been without any Con- 
troverſy. But your Lordſhips have ſeen, that there was a Proceſs 
of Improbation, which, of itſelf, would be ſufficient to interrupt 
the Preſcription ;. and there were beſides ſeveral Proceſſes, at diffe- 
rent Periods, againſt the Vaſſals, for Non- entry, and Payment of 
Tiend and Feu Duties; ſo that this Plea is alſo without any Foun-- 
dation in FaQ. 

Having thus, it is hoped, ſufficiently refuted the long and ela- 
borate Objections contained in the Anſwers, the Complainer will 
beg leave to reply more fully to one Objection, of which he has. 
already taken ſome Notice. 

It is ſaid in the Anſwers, that Ub/ter has been in vain attempt- 
ing to get the Biſhop's Vaſſals * acknowledge his Right, * 


- 4op FP. 
he thought fit to take the pied 's Lands into | his Charters ; and 
your Lordſhips are told, that fo — is Ulbſter's Anxiety on this 
Head, that he has been ſtrugghng with all his Might, partly by 
fair Means, partly by foul, to bring this about. f 
This is as falſe an Averment as any of theſe that have been 
made i in all the Anſwers upon this Occaſion; for this is the firſt 
and ſingle Inſtance in the whole County, of any of the Biſhop's 
Vaſſals diſputing U/b/er's or his Authors Right to the Superiority 
of the Biſhop's Lands; on the contrary, every Vaſſal the Biſhop 
had, who were very numerous, have acknowledged Ulbſter's Right 
of Superiority of the Biſhop's Lands; Sir Robert Gordon, and even 
Colonel Scott himſelf, and many more in the County, more power- 
ful, and not leſs intelligent than Mr. Taylor, are on the Roll on the 
Biſhop' s Lands, the Superiorities whereof were purchaſed, either 
by "+ or their Authors, from Ulbfer, and the Right Honour- 
able Lord Fortreſe has a Parchment Qualification on the Biſhop's . 
Lands, purchaſed ſeveral Years ago from Ulbſter, on which it is 
ſaid; he propoſes to get on the Roll, and, with this valuable Eſtate, 
to repreſent the County in Parliament. | 
The Complainer therefore does humbly hope, that your Lord- 
ſhips will ſee good Cauſe, to ordain him to be added to the Roll, 
to award him the ſtatutory Penalty, and full Coſts of Suit; and, 
in reſpe that the Anſwers to his Petition and Complaint are de- 
ſtitute ot Fact, and contain Inſinuations, as void of Foundation, 
as they are injurious, it is further hoped, that your Lordſfrips 
will teſtify your Diſpleaſure in ſuch Manner as you ſhall think 


OO. 
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JAMES FOSWELL. 
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